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Labour Rela�ons Act: Changes That 

Could Affect Your Business  
 

The Labour Relations Amendment Act came into effect on 

1 January 2015 and introduces significant changes in 

relation to labour brokers, fixed term and part time 

employment. These are summarised below: 

 

Fixed term contracts of employment  

 

If you’re a smaller business then you may well use fixed 

term contracts or have part-time staff on your books, so 

the Labour Relations Amendment Act could mean you 

need to make some changes to how your company deals 

with what the Act refers to as  ‘non-standard’ employees.  

Basically this includes anyone whose services your 

company uses for a temporary period or fixed term. 
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 CONTACT DETAILS 
 

 

 

 

Employees earning below the Basic Condi-ons of Employment Act (“BCEA”) earnings threshold [currently 

R205 433.30 per annum] and employed on a fixed term employment contract for longer than three (3) 

months or on successive fixed term contracts totalling more than three (3) months, will be deemed to be 

employed permanently, unless the employer can show a jus-fiable reason for fixing the contract period.   

 

Recognized, jus-fiable reasons for employing on a fixed term contract for longer than three (3) months 

are the following: 
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• If the employee replaces a permanent 

employee of an employer that is temporarily 

absent; 

• If there is a temporary increase in the volume 

of work of an employer, provided the contract 

is then not for a period of more than twelve 

(12)  months; 

• If the employee is a student or recent 

graduate being trained for a profession; 

• If the employee is exclusively employed on a 

specific project that has a limited or defined 

duration; 

• If the employee is not a citizen and the 

employment is linked to the period of the 

employee’s work permit; 

• If the employee performs  seasonal work; 

• If the employee is engaged in an official public 

works scheme or public job creation scheme; 

• Where the position the employee occupies is 

funded by an external source for a limited 

period; and 

• If the employee has reached normal or agreed 

retirement age. 

 

Fixed term employees now deemed to be 

permanently employed may not be treated any 

less favourably than permanent employees 

performing the same or similar work unless 

justifiable reasons exist for this, such as length of 

service, merit and quality or quantity of work.   

 

Should a fixed term contract run in excess of two 

(2) years, an employee will  now be entitled to 

payment  equal to one (1) week’s remuneration 

for every full year of service upon expiry of the 

contract period.   

 

 

Part time employees 
 

A part-time employee is defined as an “employee 

who is remunerated wholly or partly by reference 

to the time the employee works and who works 

less than a comparable full-time employee.” 

 

The new amendments introduce certain 

protections for part time employees earning 

below the BCEA threshold and employed with an 

employer who employs less than ten (10) 

employees or an employer who employs less than 

fifty (50) employees where the business has been 

in operation for less than two (2) years. 

Additionally, these protections do not apply to 

employees who work less than twenty-four (24) 

hours in a month and during an employee’s first 

three (3) months of continuous employment.  

 

Where a part-time employee qualifies for 

protection, an employer must treat the part time 

employee on the whole no less favourably than a 

full time employee doing the same or similar 

work. There must be a justifiable reason for 

different treatment. The employer must also 

provide the employee with access to training and 

skills development on the whole no less 

favourable to that accessible by a full time 

employee. Further, the employer must allow the 

part time employee access to opportunities and to 

apply for vacancies as is provided to full time 

employees. 

 

Amendments affecting labour brokers 

[referred to as Temporary Employment 

Services (“TES”) ] 
 

The Labour Relations Act (“LRA”) makes provision 

for the contracting of a workforce through a 

temporary employment service (TES) or labour 

broker.  Labour broking is a form of outsourcing in 

which companies contract labour brokers to 

provide them with casual labour. In this situation 

the employee is employed by the labour broker 

and not by the company he is working for. Labour 

brokers handle all aspects of the employment. 
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The new LRA amendment introduces a deeming 

provision, which applies only to employees earning 

below the prescribed earnings threshold 

referenced in the Basic Condi-ons of Employment 

[currently R205 433.30 per annum]. These 

employees will only be regarded as employees of 

the Labour Broker if they are performing 

Temporary Services.  “Temporary Services” are 

defined as: 

 

1. Services limited to a fixed -me period of 

not more than three (3) months, or 

2. Where the employee is subs-tu-ng for a 

temporarily absent permanent employee of 

another employer i.e. the client of the 

labour broker,  or 

3. Where a par-cular work category is 

designated as a temporary service, or the 

maximum temporary period is determined 

by way of a collec-ve agreement in a 

bargaining council or by way of a sectoral 

determina-on. 

 

Only those employees falling under the above 

defini-on will be regarded as actual employees 

of the labour broker itself. Employees that fall 

outside the ambit of the defini-on and who 

earn less than the BCEA earnings threshold are 

deemed to be employees of the client and not 

that of the labour broker, with the 

consequence that the client takes on all 

dismissal obliga-ons and liabili-es. 

Furthermore an employee may not be 

employed by a labour broker on terms and 

condi-ons contrary to the various employment 

laws, provisions and collec-ve agreements 

applicable to the client with whom the 

employee is placed. 

 

The labour broker and its clients con-nue to be 

jointly and severally liable should the 

employment of the employee contravene a 

collec-ve agreement or binding arbitra-on 

award regula-ng the terms and condi-ons of 

employment, the BCEA and/or a sectoral 

determina-on. 
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The new amendment now allows the employee 

or a labour inspector to take action either 

against the labour broker, the client or both 

where joint and several liability applies or in 

instances where the client is deemed to be the 

employer. 

 

An employee deemed to be an employee of 

the client must be treated on the whole no less 

favourably than an actual employee of the 

client performing the same or similar work, 

unless the distinction is justifiable.  

 

A labour broker will in due course have to be 

registered as such with an appropriate 

statutory body.  The applicable legislation for 

such has yet to be confirmed. 

 
 

 
 

Justine Del Monte 

 

Justine is a BAN alliance partner and director 

of Justine Del Monte & Associates.  She is an 

admitted attorney of The High Court and a 

Labour Law Specialist representing    

employers, employees and HR.  

  

 


