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Going Beyond Accounting, Taking Business Forward

TRUSTS! Do They Have a Future? The New Tax
Laws Evaluated
By Monique Sharland
If you have an inter-vivos trust, no doubt your
intenon of forming one was to sell your assets to
the trust to circumvent estate duty (tax) upon your
death and of course, to protect your assets. This has
been a popular means to allow your assets to
increase in value outside your estate.
For example, you might have “sold” your holiday
house or listed share por#olio to a trust but, very
likely, instead of the trust itself physically paying you
for those assets, you funded it by way of an interestfree or low interest loan to the trust. As your loan to
the trust is an asset for estate duty purposes, your
accountant would have used skilful tax planning and
wri&en oﬀ your loan over me by using the R100 000
annual donaons tax exempon to minimise estate
duty.
New Tax Law: Sec-on 7C of the Income Tax Act as it
Applies to Interest-free and Low Interest Loans
SARS was of the view that this situaon deprives the ﬁscus
of estate duty.

As a result, new regulaon by way of Secon 7C of the
Income Tax act came into eﬀect on the 1st March 2017 and
applies to any loan advance or credit (exisng or new) made
to a trust by:
•

A natural person, or

•

Any company, at the instance of that person in
relaon to which that person is a connected person
(i.e. any person who individually or jointly with any
connected person in relaon to him/herself holds
directly or indirectly at least 20% of the company’s
equity share capital or vong rights).

This new law requires that donaons tax, (currently 20%), is
payable on the diﬀerence between interest that would have
incurred had the oﬃcial rate of interest (currently 8%) been
charged and:
•

No interest levied on the loan to the trust, or

•

The diﬀerence between low interest rate levied on
the loan to the trust and the oﬃcial interest rate
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What is the Oﬃcial Rate of Interest?
The oﬃcial rate of interest is deﬁned under paragraph 1 of
the Seventh Schedule of the Income Tax act which links the
repurchase (repro) rate to the oﬃcial interest rate by adding
100 basis points thereon. The repro rate has been at 7%
since 18 March 2016, causing the oﬃcial interest rate to be
at the current 8%.
Should You Be Charging Interest on Your Loan to Your
Trust?
By way of a simple example, the tax liability of a loan to a
trust can be illustrated as follows:

PAGE 2

This deemed donaon will be levied each year unl the loan
is repaid. The lender will be taxed each year as long as the
loan exits.
Loans below R 1 250 000 will not give rise to donaons tax
(R 1 250 000 x 8% = R 100 000 less R100 000 annual
donaon exempon = 0).
Example 2:
A por#olio of listed shares and unit trust investments are
owned by a trust and originally funded on loan account by
the trustee to the value of R 3 million. The loan account
was whi&led down to R 2 million at February 2017 by use of
the R100 000 donaons tax exempon each year. Interest
at 4% is charged on the loan for the year ending 28
February 2018.
Value of loan:
R 2 000 000
Interest:
R 80 000 (R 2 000 000 x 8% - 4%)
Deemed Donaon:
R 80 000 less R100 000 annual donaons tax exempon
= R 0 deemed donaon by the lender
Donaons Tax:
R0

Example 1:
A trust acquired a family holiday property a few years ago
for R 3 million which was funded by the lender, also a
trustee, for the full amount by way of an interest free loan.
The holiday house is used exclusively for family use and
earns no income and therefore no expenses can be
deducted, resulng in the credit loan account balance at
1 March 2017 remaining as the original loan amount, being
R3 million.
Value of loan:
R 3 000 000
Interest:
R 240 000 (R 3 000 000 x 8% - 0%)
Deemed Donaon:
R 240 000 less R100 000 annual donaons tax exempon
= R 140 000 deemed donaon by the lender
Donaons Tax:
R 28 000 (R 140 000 x 20%) due and payable by the lender
on 28 February 2018
The amount of R 240 000 is deemed to be a donaon by the
lender to the trust and not interest, and is taxed in the hands
of the lender.

Donaon balance to apply to remainder of loan:
R 20 000 (R 100 000 – R 80 000)
In this situaon, no donaons tax is payable by the lender
as the R 100 000 exempon exceeds the deemed donaon
amount. The lender will not be entled to the interest
exempon for individuals (currently R 23 800). In addion,
the balance of the annual exempt donaon not used of
R20 000 can be used to decrease the loan value by donang
to the trust capital.
Importance of Ves-ng Clauses in Trust Deeds
An amount vested by a trust in a trust beneﬁciary that is
not distributed or paid to that beneﬁciary will qualify as a
loan by that beneﬁciary to the trust if that non-distribuon
results from an elecon exercised by the beneﬁciary that
the amount not be distributed or paid over.
An amount that is vested irrevocably by a trustee in a trust
beneﬁciary without distribung or paying it will not qualify
as a loan or credit if the trustee has the sole discreon in
terms of the trust deed to extend any distribuon amount.
What Are the Exclusions to Sec-on 7C?
• Primary residence: It will not apply to loans which
are wholly or partly funded for the acquision of a
primary residence that is used throughout the year
of assessment by the lender or their spouse.
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•

Special trusts created solely for the beneﬁt of minors
with disabilies.

•

Loans made by a trust beneﬁciary of a vesng trust
provided that certain qualifying provisions are met
(raonale being that the vested interest of the
beneﬁciary in the assets and receipts or accruals of
such trust will form part of that beneﬁciary’s estate –
which is the aim of the provisions of s7C).

•

Trusts that are approved public beneﬁt organisaons
or qualifying small business funding enty;

•

Aﬀected transacons dealt with by secon 31 of the
Act (transfer pricing);

•

Qualifying sharia compliant ﬁnancing arrangements;

•

Loans subject to the provisions of secon 64E of the
Act (to value extracng provisions).

negave tax consequences. For example, they are sll the
ideal structure to hold high growth assets for estate
planning purposes. For most professional people and
business owners, trusts are also necessary for creditor and
family asset protecon.
Careful consideraon should be given before new trusts
are created and exisng trusts should be carefully
examined as soon as possible to ensure their connued
eﬀecveness from a tax point of view.
We suggest that our clients obtain professional and
speciﬁc advice from their BAN accountant. For more
complex trust re-structuring, we may refer you to our
specialist alliance partners, as each person’s situaon is
diﬀerent.

Consequences of Sec-on 7C
Secon 7C will apply to all loans with eﬀect from 1 March
2017 whether such loans were advanced before or aIer that
date. The most signiﬁcant consequence is the instances
where the trust or lender does not have the money to se&le
this new tax obligaon annually. It will therefore become
penalizing if the trustees are forced to dispose of the assets
to deal with this new tax liability.
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Are There Solu-ons?
In some instances where the trust structure is not complex, it
might be advantageous to move the assets out of the trust to
a company that is 100% owned by the trust.
But the Income Tax Act rules as well as the Companies Act
rules dealing with such a secon 42 arrangement are
complex, expensive and have unintended consequences such
as having to apply for a new mortgage bond if property were
to be transferred. A proper restructure of the trust’s assets
aﬀorded in Secon 42’s asset for share transacons is tax
eﬃcient as it does not a&ract capital gains tax. Income
producing assets in a company are in a much more tax
eﬃcient structure than a trust.
Is There a Future for Trusts?
Although trusts might become less popular for estate
planning purposes, and despite the changing tax outlook,
there is sll a need for trusts. There are many other valid
reasons for the use of trusts which may well outweigh any
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